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Thi s appeal has been taken in accordance with 46 U S.C. 239(9)
and 46 CFR 5. 30- 1.

By order dated 16 February 1978, an Adm nistrative Law Judge
of the United States Coast Guard at San Francisco, California
after a hearing at San Francisco, California, on 15 and 30 Decenber
1977, and 24 January 1978, suspended Appellant's license for a
period of two nonths on probation for six nonths upon finding him
guilty of negligence. The single specification of the charge of
negl i gence found proved alleges that Appellant, while serving as
chief mate aboard SS EXXON PHI LADELPHI A, under authority of the
capti oned docunents, did on 1 Decenber 1977, while said vessel was
at Richnond Long Warf, Chevron Ol Dock, Richnond, California
negligently fail to align the ballast transfer valves properly
whil e ballasting the said vessel, thereby wongfully discharging a
harnful quantity of oil into the navigable waters of the United
St at es.

At the hearing, Appellant was represented by professiona
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The Investigating Oficer introduced into evidence the
testinony of three w tnesses, seven docunents, one deposition, and
one bl ueprint containing diagrans of several piping systens aboard
SS EXXON PHI LADELPHI A.

I n defense, Appellant offered no evidence, but did testify in
mtigation after an oral finding of guilty had been entered.

Subsequent to the hearing, the Admnistrative Law Judge
entered a witten decision in which he concluded that the charge
and specification as alleged had been proved. He then entered an
order of suspension for a period of two nonths on probation for six
nmont hs.



The decision was served on 21 February 1978. Appeal was
tinely filed on 22 February 1978, and perfected on 11 Septenber
1978.

FI NDI NGS OF FACT

On the norning of 1 Decenber 1977, Appellant was serving under
the authority of his duly issued |license and nerchant mariner's
docunment as Chief Mate aboard SS EXXON PHI LADELPHI A (herei nafter
PH LADELPH A). PH LADELPH A was noored at the R chnond Long Warf,
Chevron Q| Dock, Richnond, California. At 0405, ballasting of
PH LADELPH A was begun with Appellant in charge of this operation.
At approximately 0500, oil was noticed in the water near
PHI LADELPHI A. Cont ai nnent and cl eanup operations were comrenced
and the Coast CQuard was notified. At approximtely 0630, two Coast
Guard Petty Oficers arrived on scene and observed the situation.
Because of the disposition of this appeal, no further findings are
necessary.

BASI S OF APPEAL

It is contended that the Coast CGuard failed to prove Appell ant
guilty of negligence by substantial evidence of reliable and
probative character

APPEARANCE: McCut chen, Doyle, Brown & Enersen, San Franci sco,
California, by Mark O Kassanin, Jack G Gaebel, and Gegory V.
Redlitz, Esq.

OPI NI ON

Appel | ant contends that the Coast CGuard failed to prove that
the oil observed near PH LADELPHI A was discharged from
PH LADELPHIA. Wth this contention | agree.

Both of the Coast CGuard Petty Oficers who observed the
spilled oil testified. Each admtted that he had not observed the
actual source of the oil discharge. Each further testified that no
sanple of the oil was taken, so no test coul d have been conducted
to establish that the oil in the water had been discharged from
PH LADELPH A. Each admtted that, given the state of the tide that
nmorning, the oil which they had observed coul d have been di scharged
earlier fromone of the other vessels noored nearby and the could
have drifted to PH LADELPH A No attenpt was nmade by either to
| nvestigate any of the other vessels noored near PH LADELPH A
Hence, their testinony established that they had observed oil on
the water near PHI LADELPHI A, but not hi ng nore.

The Investigating Oficer introduced into evidence the
testinony of an expert wtness on the piping systens aboard



PH LADELPH A. The essence of his testinony was to the effect that
if certain conditions were shown to exist, it was, at best, only
"possible” that the oil in question had been discharge from
PH LADELPHI A. In light of this response, and the anbi guous nature
of the record as to the actual alignnent of valves and punps aboard
PHI LADELPH A during the ballasting operation, | must conclude that
the testinony of the expert w tness added nothing to the Coast
Guard case. (One major difficulty on revieww th this record needs
to be addressed. the expert w tness answered questions which
required him to refer to a Dblueprint diagram of several of
PH LADELPHI A" S pi ping systens. The record is replete with answers
involving "this" punp, "this" line, "this" junction, and "this"
val ve. However, neither the Investigating Oficer who had called
the expert witness nor the Admnistrative Law Judge took action
sufficient to insure that such answers would not result in
confusion within the record upon review. VWile this failure has
not proven dispositive in this appeal, it nevertheless is
i nperative that references during oral testinony to blueprints,
di agranms, charts, etc., be nmade clear for the record.)

Because it was not shown by substantial evidence of a reliable
and probative character that oil was discharged from SS EXXON
PHI LADELPHI A, | conclude that this charge nust be di sm ssed.

ORDER
The order of the Admnistrative Law Judge, dated at San
Francisco, California, on 16 February 1978, is VACATED and the
charge DI SM SSED.
R H. SCARBOROUGH
Vice Admral,U S. Coast Guard
VI CE COMVANDANT

Signed in Washington, D.C., this 7th day of Sep. 1979.
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